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From: McCloskey. Heather

To: Chekouras, Katherine (Federal)

Cc: Bansal, Shalini (Federal); Galvin, Michael; Viola, Rica; Robles, Ed; Krusoe, Jenny (JKrusoe@altasea.orq)
(JKrusoe@altasea.orq); sjensen@altasea.org; cpatibanda@alaserweil.com

Subject: AltaSea/Port of Los Angeles EDA Grant - Covenant Recordation Restrictions

Date: Monday, November 14, 2016 10:58:37 AM

Attachments: Statelands Letter to re. Brooklyn Basin 11.07.14 (Premanent Recordation of Covenant on Trust Property).pdf

Hi Katie,

Mike and | spoke with the State Lands attorney about the Port’s ability to permanently record the
EDA’s covenants on tidelands property, namely the two covenants regarding nondiscrimination and
not using the property for inherently religious purposes.

It is State Lands’ position that the Harbor Department cannot record any type of permanent
restriction on tidelands property. For your reference, attached is a letter provided to us by State
Lands regarding a situation in 2014 involving a request to place a permanent deed restriction on
trust property held by the City of Oakland. It provides some background information on this issue
and conveys State Land’s reasoning on their position.

We will be able to record the covenant for purpose and use with a limit of 20 years, and we would
require that covenant to be extinguishable at the end of the 20 year period, through release of the
Federal Interest.

One possible solution for the religion and nondiscrimination covenants would be if the City could
comply with EDA’s regulations by recording the covenants with a time limitation, namely up to the
maximum length of time the Department is authorized to lease property, which in the case of the
City’s trust and City Charter restrictions is 66 years and 50 years, respectively. The state legislature
passed a bill in 2015 which authorized the City to approve permits and leases on tidelands property
for 66 years. However, the City Charter has not been similarly amended and currently authorizes
permits for up to 50 years, and this would currently be the longest length of time in which a
covenant could be recorded.

We would like your opinion on whether recording the religion and nondiscrimination covenants at
the end of the useful life of the project for 50 years would be sufficient to meet EDA’s regulations. If
the useful life of the project starts in 2016 and runs for 20 years, the religion and nondiscrimination
covenants would be recorded in 2036 and be in effect until 2086.

Thank you for your consideration of the foregoing, we look forward to hearing from you.

Heather

Heather M. McCloskey, Deputy City Attorney
Office of the City Attorney - Harbor Division
425 South Palos Verdes Street

San Pedro, CA 90731

(310) 732-3750 Phone

(310) 831-9778 Fax

hmccloske ortla.or
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GTATE OF CALIFORNIA

EDMUND G. BROWN JR., Governor

CALIFORNIA STATE LANDS COMMISSION
100 Howe Avenue, Suite 100-South
Sacramento, CA 95825-8202

Gt eeties -m'z’ﬂﬁé’:

November 6, 2014

JENNIFER LUCCHESI, Executive Officer

(916) 574-1800  Fax {916) 574-1810
California Relay Service TDD Phone 1-800-735-2929
from Voice Phone 1-800-735-2922

Contact Phone: (916) 574-1800
Contact Fax: (916) 574-1810

File Ref: G 01-05

SENT VIA ELECTRONIC MAIL

Sandra Threlfall
Public Trust Group
info@waterfrontaction.org

Dear Ms. Threlfall:

The California State Lands Commission (Commission) staff received your email
on November 5, 2014, regarding the use of mitigation funds to offset the environmental
impacts from the Brooklyn Basin project in the City of Oakland (City). The mitigation
funds that were proposed to be used for the Brooklyn Basin project would have required
a permanent deed restriction to be placed on the lands encompassing the marsh
habitat, which the City holds in trust pursuant to Chapter 654, Statutes of 1911 and
Chapter 15, Statutes of 1960, both as amended. Commission staff has significant
concerns about the permanent restriction of any public trust property and believes that
the City lacks the legal authority to permanently restrict the use of this land, even for

public trust consistent uses.

As you are aware, through the City’s granting statutes, the California State

‘Legislature has delegated the day-to-day management of the marsh habitat and other
sovereign land in Oakland to the City to hold in trust for the benefit of the people of the
State of California. Through the City's Charter, portions of these public trust lands are
within the Port of Oakland (Port) and are managed by the City acting by and through its
Board of Port Commissioners. Any proposed uses involving these granted tidelands
must be consistent with the common law Public Trust Doctrine, the City’s applicable
granting statutes, the California Constitution and relevant case law.

The U.S. Supreme Court wrote that when trusts are “property of special
character, like lands under navigable waters, they cannot be placed entirely beyond the
direction and control of the State” and that the Legislature may amend or revoke the

! inols Central R.R. Co. v. illinois {1892) 146 U.S. 387, 454.







grant as it deems appropriate.’ The Legisiature itself cannot bind a future Legislature by
alienating trust lands in perpetuity.®

Additionally, the Port's legislative grant restricts the term of any agreement,
contract, or lease to a limited period of time, not to exceed 66 years.® Although the City
was not proposing to convey the full fee title, the contemplated deed restriction would
have permanently restricted a property interest for a period longer than the allowed 66
years. The City does not have the legal authority to permanently restrict the use of trust
land using the mechanism of a permanent deed restriction.

Further, the state constitution provides that tidelands within two miles of an
incorporated city or town are withheld from sale.” This prohlbmon is applied to all
tidelands, whether or not they have been filled and reclaimed®, despite any potentiat or
apparent public benefits.” In addition, the California State Leglslature has prohibited the
sale of tldelands by statute, irrespective of whether its location is within two miles of a
city or town.? In this case, the U.S. Army Corps of Engineers (Army Corps) required a
permanent deed restriction to be placed on former tidelands. The deed restriction was a
permanent conveyance of a property interest in violation of the constitutional and
statutory prohibition of the alienation of tidelands.

As mentioned above, the marsh habitat restoration plan that was adopted by the
developers was designed to offset the environmental impacts from building the Brooklyn
Basin project. Commission staff participated in discussions with staff from the Army
Corps and the San Francisco Bay Regional Water Quality Control Board to reach a

solution that met the Port and developer's needs while also complying with the Port's
granting statute and the common law Public Trust Doctrine. Through the Port,
Commission staff offered a long-term 66 year lease, but these agencies’ view of their
own mitigation requirements made them unable to work within the State’s legal confines
to consider any interest less than a perpetual right.

Commission staff recognizes the need to restore the marsh habitat on the
Oakland shoreline, and appreciates the Port's efforts to protect the habitat at the marsh
for the benefit of all Californians. Commission staff also understands the need to identify
and secure funding to pay for the restoration work. While Commission staff appreciates
that mitigation requirements are a common too! to fund this type of restoration, because
of the legal concerns about a permanent deed restriction on this property, Commission
staff could not condone the conveyance as proposed by the Army Corps. Therefore, the
Port and the developers had to look elsewhere for land to fuffill their mitigation
requirements for the project. !t should be noted that nothing prohibits the Port or the
developer from funding the restoration of the marsh habitat as a separate effort from
meeting the Brooklyn Basin project's mitigation requirements.

2 llinois Central A.R. Co. v. Iflinois (1892) 146 U.S. 387, 452-453; Boone v. Kingsbury (1929) 206 Cal.
148, 189; People v. California Fish Co. (1913) 166 Cal. 576, 585-586; Mallon v. City of Long Beach
51955) 44 Cal.2d 199, 206.

Minois Central R.R. Co. v. Hllinois (1892) 146 U.S. 387.
4 - Chapter 10186, Statutes of 1981, section 4.

Cahforma Constitution article X, section 3.

Crty of Long Beach v. Manseil (1970) 3 Cal.3d 462, 479.

County of Orange v. Heim (1973) 30 Cal.App.3d 694, 726.

® Public Resources Code section B991.







If you have any additional questions or if we can be a helpful resource in any

manner please do not hesitate to contact me.

ccC:

Sincerely,

Q. b sl
{ /;1»'/1"”\*'\- p(;;,i/ VVF/ \'6 A )/\ Y S—
SHERI PEMBERTON

Chief, External Affairs
and Legislative Liaison

Sharron Scheiber, California State Lands Commission
Eric Millstein, California State Lands Commission
Joshua Safran, Port of Oakland

Myrna Hayes, Public Trust Group

Ruth Gravanis, Public Trust Group
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