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Notwithstanding the foregoing, Interim Use by the Tenant of Parcel 3 pursuant to 
Section 3.2.1.3(f) of this Agreement shall be on an “as is” basis as conditions exist at 
this location on the Effective Date of this Agreement.  City shall have no obligations 
under this Section 8.8 for the wharf structure on Parcel 3 during such Interim Use 
beyond said “as is” conditions.  “Wharf Structure” for purposes of this subsection 
includes, without limitation, the beams, girders, piles, sea walls, retaining walls, fill 
material, subsurface support slabs, bulkheads and pre-stressed concrete or wood piling, 
joists, pile caps and timber decking (except as noted herein), and any and all mooring 
dolphins.  The wharf structure does not include the paving or surface condition of the 
timber decking. 



 
8.8.2 Damage by Tenant.  Notwithstanding Section 8.8.1, if damage to any 



wharf structure is caused by the acts or failure to act of Tenant, its officers, agents, 
employees, subtenants or invitees (including but not limited to third-party users of the 
Demised Premises authorized by Tenant and contractors retained by Tenant to perform 
work on the Demised Premises, hereinafter collectively “invitees”), Tenant shall be 
responsible for all costs, direct and indirect, associated with repairing the damage and 
the City shall have the option of requiring Tenant to make the repairs or itself making 
the repairs.  If City makes the repairs, Tenant agrees to reimburse City, as Additional 
Rent, for all the City’s cost of repair.  All damage to the wharf structure shall be 
presumed to be the responsibility of Tenant and Tenant agrees to be responsible for 
such damage unless Tenant can demonstrate to the satisfaction of City that someone 
other than its officers, agents, employees or invitees caused the damage.  The 
sufficiency of proof presented by Tenant to City shall be determined by City in its sole 
judgment.   



 
8.8.3 City’s Failure to Maintain.  If Tenant believes that City has failed to 



perform any maintenance or repairs to the wharf structure, Tenant shall provide written 
notice to the Executive Director which shall specify such failure.  Upon receipt of the 
notice specifying City’s failure, the Parties shall meet and confer within thirty (30) days 
after receipt of the notice to determine the responsible Party for the maintenance or 
repairs indicated in Tenant’s written notice.  In the event that City agrees to undertake 
any such maintenance or repairs, City shall have such time as is reasonably necessary 
to complete the work.  If the Parties cannot agree as to whether City has failed to 
perform pursuant to this section within thirty (30) days after the meet and confer, or after 
such additional time as is reasonably necessary to determine whether a failure has 
occurred, Tenant’s sole remedy shall be in accordance with Section 9.7. 



 
Section 9. Default and Termination. 
 
 9.1 Tenant's Default.  The occurrence of any of the following shall constitute 
a default by Tenant under this Agreement: 
 



(a) Tenant's failure to pay when due any rent required to be paid under 
this Agreement if the failure continues for three (3) days after written notice of the 
failure from City to Tenant; 











 



52 
 



 
(b) Tenant's failure to perform any other obligation under this 



Agreement, if Tenant fails to commence to cure the failure within thirty (30) days 
after delivery of written notice of the failure from City to Tenant, or if the failure 
continues for ninety (90) days after delivery of such notice; 



 
(c) Tenant's abandonment of the Demised Premises, including but not 



limited to Tenant's absence from the Demised Premises for three (3) consecutive 
days (excluding Saturdays, Sundays, and California legal holidays) while in 
default of any provision of this Agreement; 



 
  (d) To the extent permitted by law: 
 



(1) A general assignment by Tenant or any guarantor of the 
Agreement for the benefit of the creditors without written consent of City; 



 
(2) The filing by or against Tenant, or any guarantor, of any 



proceeding under an insolvency or bankruptcy law, unless (in the case of 
an involuntary proceeding) the proceeding is dismissed within sixty (60) 
days; 



 
(3) The appointment of a trustee or receiver to take possession 



of all or substantially all the assets of Tenant or any guarantor, unless 
possession is unconditionally restored to Tenant or that guarantor within 
thirty (30) days and the trusteeship or receivership is dissolved; 



 
(4) Any execution or other judicially authorized seizure of all or 



substantially all the assets of Tenant located on the Demised Premises, or 
of Tenant's interest in this Agreement, unless that seizure is discharged 
within thirty (30) days; 



 
(e) The undertaking of an unreasonable or improper use on the 



Demised Premises; 
 
(f) Tenant’s failure to complete Tenant Improvements as set forth in 



Section 7.2.1 and in compliance with the terms and conditions of this Agreement; 
 
(g) Tenant’s failure to deliver and provide the Non-Monetary 



Compensation as set forth in Section 5.2.2. 
 
 9.2 Replacement of Statutory Notice Requirements.  When this Agreement 
requires service of a notice, that notice shall replace rather than supplement any 
equivalent or similar statutory notice, including any notices required by Code of Civil 
Procedure Section 1161 or any similar or successor statute.  If City serves a statutory 
notice pursuant to Code of Civil Procedure Section 1161 et seq. to declare Tenant’s 
default, City may proceed to obtain a judgment and/or order for possession and/or for 
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any other remedy available at law and/or equity without further notice.  When a statute 
requires service of a notice in a particular manner, service of that notice (or a similar 
notice required by this Agreement) in the manner required by Section 16.9 shall replace 
and satisfy the statutory service-of-notice procedures, including those required by Code 
of Civil Procedure Section 1162 or any similar or successor statute. 
 
 9.3 City's Remedies on Tenant's Default.  On the occurrence of a default by 
Tenant, City shall have the right to pursue any one or more of the following remedies in 
addition to any other remedies now or later available to City at law or in equity.  These 
remedies are not exclusive but are instead cumulative.  Any monetary sums that result 
from application of this Section 9.3 shall be deemed Additional Rent. 
 



9.3.1  Termination of Agreement.  City may terminate this Agreement in 
whole or in part and recover possession of the Premises, in whole or in part.  
Once City has terminated this Agreement, in whole or in part as the case may be, 
Tenant shall immediately surrender the Demised Premises, in whole or in part as 
the case may be, to City.  On termination of this Agreement, pursuant to Civil 
Code Section 1951.2 or its successor, City may recover from Tenant all of the 
following: 



 
(a) The worth at the time of the award of any unpaid rent that 



had been earned at the time of the termination, to be computed by 
allowing interest at the rate set forth in Item 270 of the Tariff but in no case 
greater than the maximum amount of interest permitted by law; 



 
(b) The worth at the time of the award of the amount by which 



the unpaid rent that would have been earned between the time of the 
termination and the time of the award exceeds the amount of unpaid rent 
that Tenant proves could reasonably have been avoided, to be computed 
by allowing interest at the rate set forth in Item 270 of the Tariff but in no 
case greater than the maximum amount of interest permitted by law; 



 
(c) The worth at the time of the award of the amount by which 



the unpaid rent for the balance of the term of the Agreement after the time 
of the award exceeds the amount of unpaid rent that Tenant proves could 
reasonably have been avoided, to be computed by discounting that 
amount at the discount rate of the Federal Reserve Bank of San Francisco 
at the time of the award plus one percent (1%); 



 
(d) Any other amount necessary to compensate City for all the 



detriment proximately caused by Tenant's failure to perform obligations 
under this Agreement, including, without limitation, restoration expenses, 
expenses of improving the Demised Premises for a new tenant (whether 
for the same or similar use) brokerage commissions, and any special 
concessions made to obtain a new tenant; and 
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(e) Any other amounts, in addition to or in lieu of those listed 
above, that may be permitted by Applicable Law; and 



 
(f) To the extent that Tenant fails to surrender the Demised 



Premises after Termination, Tenant agrees that the damages to City for 
such holdover shall be one hundred fifty percent (150%) of the rent 
payable for the last month prior to the Termination of this Agreement plus 
other charges payable under this Agreement, for each and every month of 
such holdover after Termination. 
 
9.3.2  Continuation of Agreement in Effect.  City shall have the remedy 



described in Civil Code Section 1951.4, which provides that, when a tenant has 
the right to sublet or assign (subject only to reasonable limitations), the City may 
continue the Agreement in effect after the tenant's breach and abandonment and 
recover rent as it becomes due.  Accordingly, if City does not elect to terminate 
this Agreement on account of any default by Tenant, City may enforce all of 
City's rights and remedies under this Agreement, including the right to recover all 
rent as it becomes due. 



 
9.3.3  Tenant's Subleases.  Whether or not City elects to terminate this 



Agreement on account of any default by Tenant, City may: 
 



(a) Terminate any sublease, license, concession, or other 
consensual arrangement for possession entered into by Tenant and 
affecting the Demised Premises; or 



 
(b) Choose to succeed to Tenant's interest in such an 



arrangement.  If City elects to succeed to Tenant's interest in such an 
arrangement, Tenant shall, as of the date of notice by City of that election, 
have no further right to, or interest in, the rent or other consideration 
receivable under that arrangement. 



 
 9.4 Form of Payment After Default.  If Tenant fails to pay any amount due 
under this Agreement within ten (10) days after the due date or if Tenant draws a check 
on an account with insufficient funds, City shall have the right to require that any 
subsequent amounts paid by Tenant to City under this Agreement (to cure a default or 
otherwise) be paid in the form of cash, money order, cashier's or certified check drawn 
on an institution acceptable to City, or other form approved by City despite any prior 
practice of accepting payments in a different form. 
 
 9.5 Acceptance of Rent Without Waiving Rights.  City may accept Tenant's 
payments without waiving any rights under this Agreement, including rights under a 
previously served notice of default.  If City accepts payments after serving a notice of 
default, City may nevertheless commence and pursue an action to enforce rights and 
remedies under the previously served notice of default. 
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 9.6 City’s Default.  City’s failure to perform any obligation under this 
Agreement, if City fails to commence to cure the failure within thirty (30) business days 
after delivery of written notice of the failure from Tenant to City, or if the failure 
continues for ninety (90) days after delivery of such notice unless the failure is such that 
cannot be cured in ninety (90) days in which case if City fails to diligently cure within a 
reasonable amount of time. 
 
 9.7 Tenant’s Remedy on City Default.  Tenant’s sole remedy for a City 
default shall be to seek specific performance in a court of competent jurisdiction. 
 
 9.8 Damage or Destruction of Improvements. 
 
  9.8.1  Insured Damages.  If during the Term, any buildings, structures or 
improvements on the Demised Premises are partially or totally destroyed from a risk 
covered by the insurance described in Section 12, thereby rendering the Demised 
Premises partially or totally inaccessible or usable, Tenant must restore the Demised 
Premises to the extent of the available insurance to substantially the same level of 
usability for the Permitted Uses as they were immediately before the damage or 
destruction. 
 
  9.8.2  Uninsured Damages.  If, during the Term, improvements on the 
Demised Premises are partially or totally destroyed from a risk not covered by the fire 
and extended coverage insurance described in Section 12, thereby rendering the 
Demised Premises partially or totally inaccessible or unusable, such damage or 
destruction shall not automatically terminate the Agreement.  If, however, the cost or 
restoration exceeds ten percent (10%) of the full replacement value of improvements, 
as said value existed immediately before such damage or destruction, Tenant may, at 
Tenant’s option, terminate this Agreement by giving City written notice within sixty (60) 
days from the date of the damage or destruction.  If Tenant elects to terminate as above 
provided, Tenant may remove from the Demised Premises at its sole cost and expense 
any cranes, moveable equipment and the like, at its election.  Tenant otherwise shall be 
obligated, unless otherwise directed in writing by City, to demolish all remaining 
damaged improvements, remove all debris and remediate all Term Contamination as 
provided in Section 11, at Tenant’s sole cost and expense.  If Tenant fails to exercise its 
right to terminate this Agreement, this Agreement shall continue in full force and effect 
for the remainder of the Term and Tenant shall restore the Demised Premises to 
substantially the level of usability as they were immediately before the damage or 
destruction. 
 
Section 10. Force Majeure. 
 



Notwithstanding anything to the contrary in this Agreement, any prevention, delay 
or stoppage due to strikes; lockouts; labor disputes or shortages; acts of God; inability 
to obtain labor, materials or reasonable substitutes therefor; governmental or regulatory 
actions; civil commotions; fire or other casualty; transportation or delivery delays; 
blocked access rights; acts of a public enemy; war; terrorism; severe weather; tsunami; 
















